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OPINION SUMMARY

Within the framework of the project ,,Monitoring war crime trials in the processes of
dealing with the past“ in the period between April 2004 and 31 December 2009, we
monitored a total of 68 cases at county courts in the Republic of Croatia which represents
about 77.2 % of all cases that were conducted during that period or are still ongoing™.

In relation to war crime trials, we can describe the year in which Croatia was preparing to
open the chapter on the judiciary (Chapter 23) in the accession negotiations for joining
the European Union as yet another year of "housecleaning”. What we mean by that is
rectifying mistakes made in the work of the judiciary during the 90’s when a large
number of persons were sentenced in absentia in numerous unprofessionally and
ethnically biased proceedings?. Likewise, criminal proceedings and ongoing trials are
reviewed and updated to clean them up from legally ill-founded indictments®. The State
Attorney’s Office of the Republic of Croatia (hereinafter: the DORH) is completing its
database on war crimes. Exchanges of evidence, documents and data between the
prosecution offices of Croatia, Serbia and Montenegro have in the past several years led
to investigations, instigations of indictments and adjudications®. The system of support
for witnesses and victims is being developed.

! Original indictments in these 68 trials encompassed a total of 425 persons: 382 members of
Serb units (89.8%); 41 members of Croatian units (9.64%) and 2 officials/members of the so-
called Autonomous Region of Western Bosnia forces. Trials were conducted against 209 persons,
166 members of Serb units (79.42%), 41 members of Croatian units (19.6%) and 2
officials/members of the so-called Autonomous Region of Western Bosnia forces. Final verdicts
were reached in 37 cases (54.41%), non-final verdicts in 19 cases, while 12 cases are pending (or
are expected to be re-tried pursuant to a decision of the Supreme Court. Final convicting verdicts
were reached in relation to 55 defendants (for 38 members of Serb units and 17 of Croatian
units); final acquitting verdicts were reached in relation to 14 defendants (10 members of Serb
units and 4 members of Croatian units); trials were suspended or dismissing verdicts were
reached in relation to 78 defendants (members of Serb units) after the prosecution dropped
charges or changed legal qualification from war crime/genocide to armed rebellion. Most trials
were conducted before county courts in Vukovar, Osijek and Sisak.

2 A total of 464 persons in 118 cases were sentenced for war crimes in absentia (about 70% of all
persons who were sentenced for war crimes before Croatian courts between 1991 and 2009).

% 35% (one third) of the cases that we were monitoring since April 2004 were concluded with
final verdicts in 2009, while during 2008/2009 that number amounted to 50% (one half). After the
Karlovac County Court passed three acquitting verdicts and the Supreme Court quashed them on
two occasions, the Supreme Court itself conducted a hearing in the case against the defendant M.
Hrastov for the crime on Korana Bridge in order to bring to a close proceedings that lasted for
17 years.

* The DORH and the Office of the War Crimes Prosecutor of the Republic of Serbia exchanged
evidence in 26 cases. The Office of the War Crimes Prosecutor of the Republic of Serbia acted in
nine cases (3 at the investigation stage, 4 at the main hearing stage, 1 concluded with a non-final
verdict, 1 concluded with a final verdict). The DORH acted in 3 cases (2 concluded with a final



However, the aforementioned efforts are slowly taking place and, in our opinion, as a
whole they are insufficient, which we find to be irresponsible towards victims of war
crimes as well as towards the defendants in proceedings in which the indictments are
legally ill-founded and/or insufficiently substantiated with evidence. All of the
aforementioned does not stimulate social catharsis.

Likewise, one cannot see a strategy pursuant to which the investigation and processing of
a large number of un-investigated war crimes (about 400) and defendants without a
verdict (about 670) would be a constant priority. On the contrary, as the establishment of
USKOK courts clearly reveals priorities, the non-stipulation of exclusive jurisdiction to
county courts in Osijek, Rijeka, Split and Zagreb to try war crimes indicates that there is
no political will and strategy for efficient processing of war crimes. Attempts by
numerous victims’ families (we are familiar with 50 cases) to receive compensation of
damage for the killing of their family members by filing private lawsuits failed, which
only exposed them to additional traumas and large court expenses which the state, in
some cases, collects even forcefully.

We explain the aforementioned opinion in the following manner.

Work of the judiciary, heavily burdened with resolving the consequences and backlog of
ethnically biased court proceedings during the 90’s, was rendered more difficult due to
belated processing of war crimes and due to non-willingness by political elites to
determine responsibility for the lack of timely investigations, indictments and verdicts for
some criminal acts.

Namely, the standpoint of political and judicial elites that it is not possible to commit a
war crime during a defence war was prevailing until the shift in power in 2000 when it
was replaced (at least declaratively) by the standpoint that all war crimes should be
processed in compliance with the law and international standards.

It was followed by the processing of serious crimes committed by members of Croatian
units, while the DORH published information in 2004 that it was conducting reviews of
all cases (at all stages) in order to eliminate consequences and practice of non-critical,
unsubstantiated with evidence beyond reasonable doubt, conducts against a large number
of suspect/defendant members of Serb military and paramilitary formations. °

verdict and 1 concluded with a non-final verdict). The Prosecutor’s Office of Montenegro acted
in 1 case (at the main hearing stage).

® According to DORH data, between 1991 and 2004 investigations were instigated for 3232
persons. 1400 of them were indicted, while 602 persons were sentenced (almost 80% in absentia).
Along with several exceptions, those were members of Serb military and paramilitary formations
(until 2001, 7 members of Croatian units were indicted, while additional five members were
indicted until 2004).



According to data from DORH annual reports for the period between 2004 and 2008, in
that period investigations were suspended, indictments were abandoned or legal
qualification of a criminal act was changed to armed rebellion for about 750 members of
Serb units®. Apart from that, in order to render it possible to ,,eliminate convicting
verdicts reached in unprofessionally and ethnically biased proceedings conducted in
absentia, the Criminal Procedure Act was amended (OG, 152/08). It rendered it possible
to the DORH (but also to the convicts) to request re-opening of criminal proceedings to
the benefit of a convict, regardless of the fact whether he/she was present, with
presentation of new facts or new evidence which could lead to the release of a person
who was sentenced or to his/her conviction according to a more lenient law. Having used
this legal opportunity along with the application of the Action Plan and the Instruction of
the Chief State Attorney pertaining to standards for criminal prosecution’, county state
attorney's offices (hereinafter: the ZDOs) in 2008/2009 conducted reviews of cases
adjudicated in absentia. Following the additional police on-site investigations, the DORH
requested re-opening of proceedings in 14 cases (11.8%) for 90 persons sentenced in
absentia (19.3%). During 2009, trials were re-opened in 7 cases (5.9%) for 32
defendants, which amounts to 6.8% of all persons sentenced in absentia®.

All ,reviews®, including this review of persons who received final verdicts in absentia,
were conducted by the same county state attorney's offices which instigated indictments
without respecting the standards of objectivity and impartiality. On the one hand, they
received responsibility to rectify the damage done. However, this gives room to doubts
whether all reviews were conducted in a serious manner®. Apart from that, we have also
warned about the indictments instigated in 2006 which were below stipulated standards™®.

® At the first stage, during 2004, a review of investigating procedures was conducted and
investigations against 485 persons were suspended. Until 2009, the DORH dropped charges or
changed legal qualification of a criminal act to armed rebellion for additional 260 defendants.

" Instruction pertaining to the application of provisions of the OKZRH and the ZKP in war crimes
cases — criteria (standards) for criminal prosecution, number: 0-4/08 of 9 October 2008; Action
Plan for the implementation of the Instruction number O-4/08 pertaining to the work on war
crimes cases, number: A-223/08 of 12 December 2008.

® During 2009, 10 cases adjudicated in the absence of the defendants were re-opened: 7 upon
request by the competent ZDOs and 1 upon request by the defendant pursuant to the possibility of
re-opening proceedings in absentia and 2 upon request by the defendants following their arrest.
In these cases, in the original proceedings, 35 persons received final prison sentences in the
duration between 8-20 years (a total of 578 years). Following the re-opening of proceedings, the
State Attorney’s Office dropped charged or changed legal qualification of a criminal act to
armed rebellion in relation to 34 defendants, while one defendant received a final prison sentence
in the duration of 3 years and 6 months!

° Example: at the Osijek County Court verdicts were passed in the absence of the defendants in
13 cases (for a total of 48 defendants). All verdicts became final, but in only two cases (15%) a
complaint was lodged with the Supreme Court, although court-appointed defence counsels were
obliged to lodge appeals against first-instance verdicts. Prison sentences were pronounced in the



We appreciate the efforts invested by the DORH so far, but we are of the opinion that,
due to everything aforementioned, it is necessary to amend the Act on the Application of
the Statute of the International Criminal Court and the Prosecution of Crimes against
International Law of War and Humanitarian Law (OG 175/03; hereinafter: the Act on the
Application of the ICC Statute) with regard to DORH’s competencies in order to
establish exclusive competence of the ZDOs in Osijek, Rijeka, Split and Zagreb. The
establishment/strengthening of specialized DORH teams would contribute to a facilitated
exchange of information on crimes, use of Hague documentation and efficient regional
co-operation between the judiciaries.

It is necessary to investigate and process perpetrators, at least those who committed the
most serious war crimes. According to DORH’s data, this is a comprehensive task — not
even half of the task has been completed so far and it is both important and urgent
because the elapse of time renders it difficult to find evidence. Namely, in the period
between 2004 and 2009 the State Attorney's Office raised indictments against additional
426 persons™, about 670 defendants are without verdicts and for about 400 crimes (for
which the State Attorney’s Office has information) only pre-investigating activities are
underway.

For the same reason and because of the size and seriousness of the forthcoming work, we
repeatedly emphasize the need to concentrate trials at four county courts (in Zagreb,
Split, Rijeka and Osijek). Pursuant to the Act on the Application of the ICC Statute, their

range from 5 to 20 years, whereby 36 defendants (75%) were pronounced a prison sentence in
the duration of 10 or 15 years. According to data at our disposal, the Osijek ZDO has so far
requested re-opening in one case.

19 Example: indictment for the crime in Berak was instigated against 35 persons, 16 of whom
were not charged with specific activities related to the commission of a crime. During 2009, the
State Attorney's Office abandoned criminal prosecution of 14 defendants from the
aforementioned indictment.

1 Out of that number, in 10 cases the defendants were 41 members of Croatian units. 17 of them
received final sentences, 4 defendants were acquitted, while for 20 defendants there is a pending
appellate procedure before the Supreme Court. In 2008 and 2009, 5 new proceedings were
conducted (one was transferred from the ICTY). Final verdicts are convicting in 84% of the
cases. The aforementioned points at the fact that the State Attorney’s Office prepares well
substantiated indictments when pressing charges against members of Croatian units. However, it
can be pointed out that so far members of Croatian units were processed only if the cases
involved the most severe consequences (killings and related serious abuses), while members of
Serb units were processed for other (milder) manners of committing criminal acts of war crimes.
Likewise, the DORH attempted to rectify its previous omissions when in several cases criminal
proceedings against members of Croatian units charged with killings were suspended through
erroneous application of the Act on Amnesty from criminal prosecution and proceedings for
criminal acts committed during armed conflicts and in the war against the Republic of Croatia.
The DORH re-initiated criminal prosecution of perpetrators in two such cases, but this time by
legally qualifying the criminal act as a war crime against civilians.



competence is facultative, but it is not applied as such in practice®®. Here we are talking
about serious and specific criminal acts which impose a burden not only on the victims
and their families but also on the entire society, whereas inflicted traumas (and attitudes
influenced by them) are already being passed on generations born after the war. For
several years, we have been observing (in)efficiency of war crime trials (proceedings
being conducted for several years; high percentage of cases being repeated based on the
Supreme Court’s decision because of procedural mistakes or erroneously/insufficiently
established facts; unwillingness to reach non-popular verdicts). Moreover, appointments
of judges in war crimes councils with no previous experience in the most complex
criminal cases is something that we have warned about on several occasions. Although
we criticised such practice of “learning by doing” i.e. solving cases as they come along™®,
we wish to highlight certain improvements that we noted in the last several years,
particularly in 2008 and 2009. These improvements can be used as a good foundation in
establishing permanent war crimes councils at the aforementioned four courts.

Namely, first positive steps in the work of judicial councils are associated with the
implementation of the Act on the Application of the ICC Statute, i.e. with the
establishment of councils that comprise three professional judges. Together with the
corrective role of the Supreme Court of the Republic of Croatia (hereinafter: the Supreme
Court) and additional education, this resulted in improved efficiency of trials: the
percentage of cases to be repeated based on the Supreme Court’s decision gradually
decreases, i.e. the percentage of verdicts upheld by the Supreme Court after the first trial
gradually increases.**

We are of the opinion that, after almost two decades of gaining experience in war crime
trials, it is impermissible any longer to appoint judges in war crimes councils who do not
have many years of experience in criminal cases and, what is even more important, who
lack experience in war crime trials. One possibility to resolve this issue would be to select
experienced and successful judges for the permanent councils from the list of judges who
were previously members of war crimes councils.*

12 Thus far, war crime trials have been conducted before 10 — 12 county courts.

3 We have warned on several occasions about the omissions made by the county courts in
Bjelovar, Karlovac, Sisak, Pozega and Rijeka.

 According to the OSCE Report for 2007, the percentage of repeated cases in 2002 was 95%,
and in 2003/04/05/07 it was 50%-65%. Out of the number of trials that we monitored in 2008,
22.7% trials were repeated, while 28.5% trials were repeated in 2009. Moreover, the fact that
councils perform their work in a more qualitative manner is also supported by the information
that out of 25 cases that the Supreme Court was ruling about in 2008 and 2009 and which we are
familiar with, 68% of the verdicts were upheld or modified and 8 cases (32%) were reversed for a
re-trial.

> In 2009, a total of 55 judges were members of war crimes councils.
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Enabling greater opportunities for specialisation and concentration of knowledge, which
could be achieved by establishing permanent war crimes councils at four county courts
that would comprise judges with experience in war crime trials, is also important because
of the need to harmonise court practice (especially penal policy) and achieve greater
opportunities for organising protection and support to witnesses.*®

Namely, in the last two years we observed a high percentage of first-instance verdicts
carrying sentences which correspond to, or are below the stipulated minimum for the
criminal acts concerned (47% in 2008; 51% in 2009). Likewise, explanation of
pronounced convictions in the verdicts is often very scarce. Moreover, in all monitored
trials conducted thus far against members of Croatian units, when pronouncing sentences
the courts found participation in the Homeland War to be an extenuating circumstance. In
a rational and righteous criminal justice system, such conduct opens up the issue of
equality of citizens before law and related consistence in pronouncing convictions.

The assessment that participation in the Homeland War is an extenuating circumstance
also demonstrates current political context in which war crime trials are being conducted.
Despite the publicly proclaimed support by the highest state officials of the need to
process all war crimes, war crime trials against members of Croatian military and police
units are often burdened by support that the defendants receive from a part of the public,
defenders' associations and local politicians. Political condemnation of a crime lags
behind judicial condemnation.*’

Furthermore, it is well-known that defendant MP Glavas’ departure from the territory of
Croatia (practically escaping) immediately prior to the pronouncement of the first-
instance (convicting) verdict in a trial that was conducted against him and five other
defendants for the crimes committed in Osijek, is a consequence of the Croatian
Parliament’s political decision to withhold permission to put him in detention. By doing
so, the Parliament directly interfered in the work of judicial authorities. But nevertheless,
neither the ruling party nor the opposition showed any willingness to accept the initiative
by human rights organisations to amend Article 75 of the Constitution of the Republic of

'® With the implementation of the pilot project of the UNDP and the Croatian Ministry of Justice
at four courts in the Republic of Croatia (county courts in Vukovar, Osijek and Zadar and the
Municipal Court in Zagreb) and with the adoption of necessary normative changes, foundations
to institutionalise victim and witness support services at courts have been established. The model,
contents and experiences acquired so far in practice could serve as a starting point for
developing a support system at other courts, but also in the work of state attorney’s offices and
the police.

" Only in 2009, several years after the verdicts for war crimes became final, the Croatian
President Stjepan Mesi¢ passed decisions on the stripping of war medals awarded to eight
members of Croatian units because of ,,the conduct contrary to legal order and moral values of
the Republic of Croatia. Apart from the President of the State and the State Medals and
Recognitions Commission, the initiative for stripping of medals may also come from the House of
Representatives, the ministries and other state administration bodies, political parties, religious
communities, citizens' associations and other legal persons.
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Croatia in such a manner that parliamentary immunity should be revoked in respect of
criminal acts with stipulated prison sentence of more than 5 years (which also concerns
war crimes).

We expect that the announced amendments of the provisions of the Constitution which
regulate the institutes of (non)extradition of state’s own citizens will be adopted in order
to prevent any further avoidance of criminal prosecution and/or serving criminal
sanctions by escapes of defendants/convicts — dual citizens of the Republic of Croatia and
of the Republic of Bosnia and Herzegovina from one country to another. We are of the
opinion that the Agreement with Bosnia and Herzegovina on mutual execution of court
decisions in criminal matters should also be interpreted and applied in respect of war
crimes.

Finally, we particularly wish to draw attention to the lack of political responsibility
towards families of victims of un-investigated crimes who attempted to collect
compensation for the loss of their close persons by initiating indemnity claims against the
Republic of Croatia.'® This institutional insensitivity towards their need to have their
suffering acknowledged is evident in obliging them to pay court expenses and in exerting
pressure upon them to withdraw their claims if they want to (after losing the case) avoid
paying court expenses. We find it necessary to resolve the issue of paying court expenses
in lawsuits for compensation of damage caused by the killing of a close person in its
entirety. Furthermore, although political will was lacking so far, we expect that the
executive, legislative and judicial authorities will address the issue of indemnifying all
victims seriously and responsibly.

KEY OBSERVATIONS

Political context in which trials are taking place

Despite the publicly proclaimed support by the highest state officials (President of the
RC, the former and the current Prime Minister, the former and the current Minister of
Justice...) to the need to process all war crimes, war crime trials in the Republic of
Croatia against members of Croatian military and police units are often burdened by

8 From the analysis of the legislation it can be concluded that the provisions which rendered
compensations possible were being repealed, while provisions which removed the possibility of
compensating damage were being adopted. The courts rejected indemnity claims in their entirety,
except in the cases where it was previously established in the criminal proceedings that the
perpetrator was guilty of a crime, and imposed obligation on the plaintiffs to compensate court
expenses to the defendant RC. Documenta is in possession of files in 50 such cases. Although the
Government of the RC adopted a decision on writing off the adjudicated court expenses, this
decision did not include all plaintiffs.
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support that the defendants receive from a part of the public, defenders' associations and
local politicians.™

Pressure by the legislative and the executive authorities in the trial against Glavas et
al.

Pressure during the trial against Branimir Glavas, a very influential local politician and a
Member of Parliament and other defendants for the crime in Osijek, which was mostly
coming from political and media allies of the 1% defendant, reached its climax at the
beginning of 2008 when the Croatian Parliament withheld its permission to detain MP
Glavas and, by doing so, it directly interfered in the work of judicial authorities. The most
significant consequence of the Croatian Parliament's decision to withhold permission to
detain the defendant MP Glavas saw the light of day only in 2009. War crime trials in
2009 will definitely be remembered by the defendant MP Glavas leaving the territory of
Croatia (practically escaping) immediately prior to the pronouncement of the first-
instance (convicting) verdict.

Namely, the Croatian Parliament with its decision dated 12 January 2008 in which it
granted permission to conduct criminal proceedings but in which, at the same time,
,during the term of a parliamentary mandate, the permission to detain MP Branimir
Glavas is withheld*, interfered in the work of judicial authorities, whereby it brought into
question their independence and freedom of passing decisions. %

Extensive interpretation of the Constitutional provisions which regulate the issue of
parliamentary immunity, by which the Croatian Parliament separated the immunity from
initiation of criminal proceedings and the immunity from detention, is harmful because it

¥ In Pozega, high-ranking local politicians and representatives of defenders' associations, by
attending trials against the defendants, expressed their support to the defendants charged with
liquidations and abuse of civilians of Serb ethnicity; in Sisak, the defendant charged with
liquidation of a civilian of Serb ethnicity received support from representatives of defenders'
associations; a person at the time non-finally sentenced for unlawful killing and injuring of the
enemy received support from representatives of defenders' associations during the session of the
Supreme Court; the Zagreb-based Association of Special Police Members from the Homeland
War and the Association of Anti-Terrorist Unit Lucko 90 organized in December 2009 in Zagreb
a march of support for a war-time deputy commander of special police and four members of
special police charged with committing a war crime against Serb civilians in the village of
Grubori.

20 After the Parliament withheld permission to detain the defendant Glavas, the court failed to
introduce cautionary measures such as seizure of travelling and other documents necessary to
cross the state border. Apart from that, it was not established during the proceedings whether the
defendant also had BiH citizenship. The defendant Glavas stated in his personal assets card,
available on the web site of the Croatian Parliament, that as of April 2008 he transferred his
property to his son. However, this fact obviously did not warn any competent financial,
intelligence and judicial institutions about the potential outcome.
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disrupts the principle of division of powers guaranteed by that same Constitution and,
apart from that, it also creates the practise of inequality among citizens and does not
contribute to the rule of law.

Such inconsiderable decision sent a message to the witnesses that the defendant has
strong, for them threatening, political power and influence on the court proceedings and
that it does not make sense to get exposed by providing testimonies, which might have
immeasurable harmful consequences for this, but also for other court proceedings.**

Furthermore, the former Prime Minister publicly criticized the time of pronouncement of
the first-instance verdict, objecting to the judiciary that by pronouncing the verdict in the
case of Glavas et al. immediately prior to local elections it influenced their outcome.?
This time, by doing so, the executive authorities attacked the judicial authorities,
expecting the judiciary to be careful when passing decisions in order not to be
useful/detrimental to a certain political option.

Since the duty of judicial authorities is to perform their function independently from daily
political events, interests of politicians and of political parties, the aforementioned
criticism, which came from the highest level of the executive authorities, speaks of the
ignorance of the division of powers by the highest Governmental officials and is
detrimental to the establishment of trust in the judicial system.

Dual citizenship and prohibition of extradition

Frequent escapes by numerous defendants/convicts — dual citizens of the Republic of
Croatia and of the Republic of Bosnia and Herzegovina from the RC to BiH and vice
versa with the objective of avoiding criminal prosecution and/or serving criminal
sanctions, opened a wider discussion on the need/necessity to render impossible the
aforementioned abuses of dual citizenship.

Namely, according to the agreement concluded between the Republic of Croatia and
Bosnia and Herzegovina on dual citizenship, signed in 2007, citizens of one contracting
party may also acquire citizenship of another contracting party in a manner and the
procedure stipulated by the regulations of the contracting parties.

21 In certain situations when reaction was necessary and mandatory, the judiciary failed to take
any action in order to protect the proceedings from negative outside influences. Thus, nothing
was done after Anto Papic, the-then Mayor of Osijek, an MP and Glavas' coalition partner,
during the investigation publicly revealed the names of witnesses stated in the investigating
request. He clarified that, by doing so, he “revealed a false witness”.

22 The first-instance verdict was pronounced on 8 May, while local elections in the RC took place
on 17 and 31 May 2009.

% On 3 October 2007, the Croatian Parliament passed the Act on Confirmation of the Agreement

which was published on 10 October 2007 (Official Gazette — International Agreements No.
9/07).
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Furthermore, when a dual citizen is residing in the state territory of one of the contracting
parties, he/she is considered exclusively the citizen of that contracting party on the state
territory of which he/she resides.

Therefore, when a person who holds citizenship of the RC and of the BiH, against whom
criminal proceedings are conducted in the RC, resides in the territory of BiH, the BiH
regulations apply to that person, including the regulations pertaining to the issue of
extradition.

Prohibition of extradition of its own citizens in Bosnia and Herzegovina is stipulated in
Article 415 of the ZKP. It clearly states as a pre-condition ,.that the person, whose
extradition is requested, is not a citizen of Bosnia and Herzegovina“.

Taking into account the fact that the not-finally sentenced Glavas, apart from the
citizenship of the Republic of Croatia also possesses the citizenship of the Republic of
Bosnia and Herzegovina, Bosnia and Herzegovina is not in a position to extradite him to
the Republic of Croatia.?*

Likewise, the Republic of Croatia does not extradite its citizens to other states. Namely,
Article 9 of the Croatian Constitution stipulates that ,,No Croatian citizen shall be exiled
from the Republic of Croatia or deprived of citizenship, nor extradited to another state”.

Impossibility to serve prison sentences

In order to regulate mutual execution of court decisions in criminal matters, the Republic
of Croatia signed agreements which regulate this issue with several countries.

Thus, inter alia, an agreement was concluded between the Government of the Republic
of Croatia, the Government of Boshia and Herzegovina and the Government of
Federatié)n of Bosnia and Herzegovina on mutual execution of court decisions in criminal
matters.”

% After Glavas' escape, a question was raised pertaining to the manner of acquiring BiH
citizenship. Namely, persons born in the SFRJ prior to 1976 acquired citizenship by being
entered into the book of citizens of the state in which the child's father was residing during the
first post-WWw?2 census. Since Branimir Glavas' parents were from BiH, where they also probably
resided during the first census, he was entered into the book of BiH citizens. Therefore,
regardless of the time when he officially requested confirmation of BiH citizenship, he had that
citizenship even before.

% The aforementioned agreement was concluded on 26 February 1996. In its amendments of 7

June 2004, the territory of the Agreement's application was expanded to the entire state territory
of Bosnia and Herzegovina, including the Serb entity.
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The Agreement anticipates the commitments of mutual execution of final prison
sentences in criminal matters, providing that the convicted person is a citizen of the
executing state or that he/she has permanent residence there and that he/she agrees to
serve the sentence there.

The Agreement also anticipated negative preconditions for the transfer of prison
sentences, i.e. the circumstances which, should they exist, render the transfer of prison
sentences impossible. Thus, inter alia, it was stipulated that the countries will reject to
provide legal assistance if the request pertains to an act of political or military nature.

Belated decisions on the stripping of medals awarded to persons finally sentenced
for war crimes

Several years after the verdicts became final, the Croatian President Stjepan Mesi¢, upon
a proposal by the State Medals and Recognitions Commission, passed decisions on the
stripping of medals awarded to members of Croatian units sentenced for the commission
of war crimes. Decisions on the stripping of medals were passed because of ,,the conduct
contrary to legal order and moral values of the Republic of Croatia“®®,

It is evident that political condemnation of crimes lags behind judicial condemnation,
despite the fact that the initiative for the stripping of medals, apart from the President of
the State and the State Medals and Recognitions Commission, may also come from the
House of Representatives, the ministries and other state administration bodies, political
parties, religious communities, citizens' associations and other legal persons.

Pardons granted to persons sentenced for war crimes
In compliance with the Pardon Act?’, and according to data from the media, the President

of the Republic of Croatia, Stjepan Mesi¢, during its two mandates pardoned 283 persons,
while he dismissed 2241 requests for pardon.?®

% 1n July 2009, the Croatian President Stiepan Mesi¢ stripped of medals three convicts from the
So-called Gospi¢ Group - Tihomir OreSkovic, Mirko Norac and Stjiepan Grandi¢, four convicts
from the "Lora" case - fugitive Tomislav Duié, Davor Banié, Ante Gudi¢ and Andelko Botic.
Sinisa Rimac, sentenced for the killing in Pakracka Poljana, was also stripped of medals.

%" The Pardon Act was published in the Official Gazette No. 175/03, the Act came into force on 1
December 2003. In Article 2 it is stipulated that:

(1) A person is pardoned when he or she is individually granted full or partial pardon for serving
a sentence, when a pronounced sentence is replaced by a more moderate one or a conditional
conviction is applied, when early rehabilitation is granted, legal consequences of a conviction re
cancelled or shortened, security measures of the prohibition to drive a motor vehicle, the
prohibition to engage in a profession, activity or duty or the expulsion of aliens are applied.

(2) A pardon shall not prejudice upon the rights of third parties based on a conviction.
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Nine persons sentenced for war crimes were granted pardon. Seven of the pardoned
persons are members of Serb units, one is a member of Croatian units, while one
pardoned convict was, based on the Agreement on the Transfer of Convicts between the
RC and BiH, serving a prison sentence in Croatia.*®

In December 2009, prison sentence pronounced to SiniSa Rimac (sentenced by a final
verdict to 8 years in prison for a criminal act of murder) was reduced by one year which
stirred up quite a controversy because the public is well aware of the fact that SiniSa
Rimac also participated in the liquidation of Zec family members, a crime which was
never processed.

The act of pardon is an act of ,,mercy by the President* given to an individual which, in
modern, democratic states, should not be an instrument of intervention into the judiciary.
The percentage of 8.9% of granted pardon requests (i.e. 3.1% of pardoned perpetrators of
war crimes whose prison sentences were reduced) speaks about acceptable application of
the act of pardon in the practice of President Mesi¢. In the explanation provided in the
decision to grant pardon to SiniSa Rimac, it was stressed that he was a person who
confessed that he had committed a crime and expressed regret. It is legitimate that the
pardon provider accepts these reasons and separates the act of pardon from the problem
of non-work of competent bodies in the Republic of Croatia, incomplete investigation of
the crime, as well as from the failure of these bodies to request responsibility from the
persons who failed to investigate the crime against members of Zec family and prosecute
those responsible for that crime.

However, we are of the opinion that the act of pardon given to persons sentenced for a
war crime must be assessed in the context of social processes of facing with the past,

B Pazin portal“, dated 19 November 2009.

? President Stjepan Mesi¢ pardoned the following persons:

- in 2001: Vaso Graovac, Milenko Milakovi¢, Milos Horvat, Bogdan Bani¢ and Puro
Kuzmanovié. The aforementioned persons were released from prison several months prior to the
expiry of long prison sentences;

- in 2005 the President gave Nikola Dragusin partial pardon from serving a one-year prison
sentence (the convict was sentenced by a final verdict in 1996 to 20 years in prison for a war
crime against civilians and a war crime against war prisoners in Bucje detention camp),

- in 2005 the President gave Stjepan Grandi¢ partial pardon from serving a two-year prison
sentence due to family reasons (the convict was sentenced, together with Tihomir Oreskovi¢ and
Mirko Norac, by a final verdict to 10 years in prison);

- in 2006 the President gave Dragisa Cancarevi¢ partial pardon from serving a one-year prison
sentence (the convict was in 2001 sentenced by a non-final verdict in 1996 to 13 years in prison
for a war crime against war prisoners. The Supreme Court reduced the sentence to 10 years);

- in 2008 the President gave Romero Blazevi¢ partial pardon from serving a 6-month prison
sentence (the convict was in 2002 sentenced before the Cantonal Court in Mostar to 3 years in
prison for a war crime against civilians and a war crime against war prisoners in Ljubusko
Prison).
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restoration of trust, accepting responsibility for the crimes committed ,,on behalf of one's
own community”, i.e. condemnation of each crime and creation of atmosphere of
solidarity with all victims.

Due to the aforementioned reasons, we believe that granting pardon to convicted
perpetrators of war crimes should be very restrictive.

Standpoints and recommendations

Taking into account everything that was mentioned earlier in the text, we are of the
opinion that political will on behalf of prosecuting all war crimes would be primarily
reflected in the setting of a normative framework in which the most serious criminal acts
(such as war crimes) would not be protected against criminal prosecution by a
parliamentary immunity, i.e. prohibition of extradition of one's own citizens. As a part of
the forthcoming Constitutional amendments it will be necessary to amend the provisions
of the Constitution which regulate the issues of (non)extradition of one's own citizens and
parliamentary immunity, as well as to amend the Agreement with Bosnia and
Herzegovina on mutual execution of court decisions in criminal matters.

We are of the opinion that the purpose of immunity of members of Parliament is free and
uninterrupted performance of their duties, i.e. the performance of tasks in the Parliament.
That immunity, also known as the immunity of non-responsibility, represents the
fundamental and traditional right of independence of MPs.*

On the other hand, the immunity of inviolability, which thanks to the current
Constitutional provisions renders impossible criminal prosecution and detention of MPs
without the approval by the Croatian Parliament, must not be a smoke screen behind
which perpetrators of serious criminal acts would hide. Therefore, we propose that the
forthcoming Constitutional amendments should abolish the immunity of inviolability for
the criminal acts for which a prison sentence exceeding five years is stipulated.

This amendment that we are advocating did not find place in the proposed drafts
amendments to the Constitution of the RC by the Government of the RC and MPs from
opposition parties. It is evident that neither the ruling coalition, nor MPs from opposition
parties, deemed it useful to amend the provisions of the Constitution which regulate the
institute of parliamentary immunity.

Furthermore, we support the proposed draft amendment to Article 9 of the Constitution in
such a manner that the institute of non-extradition of citizens of the Republic of Croatia is
maintained, with a possibility of extradition pursuant to a concluded international

% It is regulated in paragraph 2 of Article 75 of the Constitution which reads: ,, No representative
shall be prosecuted, detained or punished for an opinion expressed or vote cast in the Croatian
Parliament.”
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agreement with a third state. We are of the opinion that the subject of these agreements
should also include criminal acts of war crime.

Lately, there were announcements pertaining to amendments to the Agreement on mutual
execution of court decisions in criminal matters between the Republic of Croatia and the
Republic of Bosnia and Herzegovina. According to the information published in the
media, the amendments were already agreed between the Ministry of Justice of BiH and
the Ministry of Justice of the RC.

Since there is an ever-increasing trend of applying the institute of transfer of sentence
execution, and since this is a legal institute in the provision of international criminal and
legal assistance which is evidently still at the development stage, we deem it necessary to
amend certain provisions of the Agreement with BiH, but also with other states with
which similar agreements were signed, in order to render it possible that one state (the
convicting state) may request from another state, contracting party to the agreement, to
execute the sentence without the consent (approval) of the convicted person.

By the necessity to provide consent, the convicts in such situations are unfoundedly
placed in a significantly better position compared to other convicts because serving a
sentence has practically become the act of their ,,good will*.

The necessity to obtain consent from a convict would only be important when a transfer
would take place in a state which does not have necessary level of democracy in the
execution of prison sentences whereupon the transfer, without the consent of the convict,
would bring the convict into a less favourable position. However, since subject
agreements have not been concluded with such states, there is no excuse for voluntary
execution of prison sentences.

Abandoning the request for consent (approval) of a convict would render impossible the
avoidance of serving a sentence which convicts achieve by escaping from the convicting
state to the state of their (second) citizenship.

Amendments to the aforementioned Agreement should also facilitate a simplified transfer
of sentence execution for the convicted perpetrators of criminal acts of war crimes.

Facultative competence of the four courts and composition of councils —
problem in war crime trials

During the monitoring of war crime trials, we noticed that the provisions of the Act on
Application of the Statute of International Criminal Court and Prosecution of Criminal
Acts against the International War and Humanitarian Law (OG 175/03, hereinafter — the
Act on Application of the Statute) are not applied consistently or are misinterpreted.

With that regard, but also due to other current issues (ongoing investigation, new
Criminal Procedure Act...) monitors of the Centre for Peace, Non-violence and Human
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Rights — Osijek, Documenta and Civic Committee for Human Rights had talks with
presidents of county courts and county state's attorneys.

Below in the text we are presenting the most important findings.

Although county courts in Osijek, Rijeka, Split and Zagreb have territorial jurisdiction for
criminal acts of war crimes, along with courts which have territorial jurisdiction
according to general regulations, they failed to formally establish special investigating
departments which would conduct investigations for the aforementioned criminal acts.
The only exception is the Split County Court. **

There is not a single county court where investigating departments have engaged
graduate crime investigators as expert assistants.

It often happens that judges from civil departments of county courts are appointed
members of war crimes councils. Presidents of certain councils explain that with the
insufficient number of judges of criminal departments necessary to compose trial and
extra-trial councils.

We have warned on several occasions about the vague wording of the provision of
Article 13, paragraph 2 of the Act on Application of the Statute, according to which
members of war crimes councils must be judges with many years of experience in the
most complex cases, but the Law does not explicitly state what is considered to be ,, the
most complex cases “ nor is it explicitly stated that this experience must pertain to
criminal cases.

Even at courts where judges from the criminal department are appointed to the councils,
with the exception of county courts in Split and Sibenik, permanent councils for trials in
war crimes cases have not been established.

Judges from the majority of county courts passed professional improvement trainings
with regard to war crimes cases, mostly by attending seminars and educations organized
by the Judicial Academy. Judges from county courts in Sisak, Varazdin and Gospi¢,
although these are the courts before which trials were taking place or still take place, did
not attend special educations.

3L Article 13, paragraph 1 of the Act on Application of the Statute reads: ,,In County Courts in
Osijek, Rijeka, Split and Zagreb, investigation of criminal acts referred to in Article 2 of this Act
shall be conducted by special investigating departments. An investigating department shall
comprise judges who are distinguished by their experience and pronounced capacities for
investigating the most serious and most complex criminal acts, as well as graduate crime
investigators (Article 192, paragraph 4 of the ZKP). Should the number of cases and their
complexity permit it, judges from the special investigating department may, according to a
decision by the court president, conduct investigations in other cases, as well.
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Many county courts do not have sufficient personnel capacities to try these cases. For
instance, at the Gospi¢ County Court there is an evident problem of insufficient number
of judges because the criminal department has only 2 judges. In the majority of other
county courts, except for those in four regional centres, criminal departments also have
up to seven judges. Bearing in mind that each court should have at its disposal an
investigating judge, three judges in the extra-trial and three in the trial council to conduct
an individual case, it is not to be expected that war crimes cases at all county courts
would be conducted exclusively by the judges from criminal departments.

Individual courts do not have spatial and technical conditions to conduct trials in such
cases, while some even lack professional capacities and/or will/courage to conduct
professional and impartial trials.

For instance, the Pozega County Court, before which during 2008 and 2009 proceedings
were conducted for the crime in Marino Selo, does not have a courtroom the size of
which would satisfy the needs of the proceedings that are of particular interest to the
public. Due to spatial limitations, witnesses provided their testimonies from the audience
which was largely supporting the defendants, which caused unrest among the witnesses.
Court hearings where testimonies were provided via video-link took place in the building
of the Osijek County Court, since the PoZzega County Court does not possess necessary
technical equipment.*

In that sense, the Supreme Court's decision to hold a hearing in the case against the
defendant Mihajlo Hrastov for the crime on Korana Bridge is significant (and, in our
opinion, commendable). **

%2 During this project, we monitored a total of four trials at the Pozega County Court. In all of
them we noticed certain violations:

- in 2007, in the trial against Predrag Guzvi¢ charged with committing a war crime
against civilians, the Trial Chamber of the Pozega County Court comprised two
professional judges and three lay judges. Due to (obviously) erroneous composition of
the Council, the Supreme Court quashed the verdict and reversed the case for a re-trial;

- in the trial for the crime in Marino Selo, the War Crimes Council of the Pozega County
Court sentenced one of the defendants to 16 years in prison for committing a criminal act
referred to in Article 120, paragraph 1 of the OKZRH, although such sentence may not
be pronounced for the subject criminal act;

- in the re-opened trial against Luka Ponorac et al. and Bogdan Delié et al., after the
prosecution changed legal qualification of the criminal acts stated in the indictment
(charging the defendants with committing armed rebellion), the Council of the Pozega
County Court suspended criminal proceedings pursuant to the General Amnesty Act, but
failed to quash the previous (convicting) verdicts of the Pozega District Court and the
Supreme Court.

% In this case, which was conducted since 1992, after the Karlovac County Court passed three
acquitting verdicts and after the Supreme Court quashed them on two occasions, the Supreme
Court decided to conduct a hearing by itself, after which the defendant was pronounced guilty
and sentenced to 8 years in prison. After the third-instance proceedings, the defendant was
sentenced to 7 years in prison by a final verdict.
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The possibility of using audio (and visual) recordings at courts is only used exceptionally.
Although it is in compliance with the existing legal regulations, entering data into court
records in the form of narration is flawed in practice because of impossibility to fully and
precisely reconstruct provided statements and testimonies, which the parties in court
proceedings often change and/or deny. We noticed some positive exceptions only at the
Vukovar County Court where in the proceedings for the crime in Cerna (in previous
years) and the crime in Lovas (this year) parts of hearings were recorded using
audiovisual means and then transcripts were drafted which became integral parts of the
court file.

Apart from the aforementioned deficiencies, although one of the obvious objectives of
the Act on Application of the Statute is ,,professionalization* of war crimes councils, it
did not anticipate the composition of the Supreme Court Panel as a second-instance court,
so that in the proceedings for the crime on Korana Bridge the Trial Panel of the Supreme
Court was formed according to general regulations (the Criminal Procedure Act),
comprising two professional judges and three lay judges.

Standpoints and recommendations:

1. We are of the opinion that amendments to the Act on Application of the Statute should
regulate exclusive (and not facultative) competence of county courts in Zagreb, Split,
Rijeka and Osijek.

The concentration of proceedings at the aforementioned four courts would contribute to
further professional improvement of judges for trials in war crimes cases and the
establishment of permanent war crimes councils, while the possibility of negative
influences on court proceedings in (smaller) local environments would thus be
eliminated. Apart from the aforementioned, county courts in Osijek and Zagreb already
have at their disposal a support service for witnesses and victims of criminal acts*, as
well as necessary video equipment.

2. Amendments to the Act on Application of the Statute pertaining to the competence of
the State Attorney's Office should be directed at the establishment of exclusive
competence of the ZDOs in Osijek, Rijeka, Split and Zagreb.

The aforementioned amendments would contribute to the creation/strengthening of
specialized State Attorney's Office teams.

% The Department for the Tasks of Organizing and Providing Support to the Witnesses and
Victims in Court Proceedings was formally established at the Split County Court, but we do not
have information whether it functions in practice and in what manner experiences of the offices
for support to victims and witnesses at the courts in Vukovar, Zagreb, Osijek and Zadar are
transferred onto the aforementioned Department of the Split County Court.

22



3. It is necessary to amend provisions of the Act on Application of the Statute which
regulate the composition of war crimes councils and stipulate that judges with many
years of experience in criminal cases may exclusively be appointed into those councils.
Until then, it would be necessary to interpret the existing provisions in ,,good faith* and
appoint into war crimes councils exclusively judges with many years of experience in
criminal cases.*

We also believe that the Act on Application of the Statute should be amended by a
provision that would stipulate the composition of the Supreme Court panel as the second-
instance court in such a manner that lay judges are excluded from the panel's composition
and that panel members are exclusively Supreme Court judges.

4. We find it important to establish, as soon as possible, offices for support to the
witnesses and victims of criminal acts at other courts, as well. In those offices, employees
with legal and psychological background would assist witnesses and victims of criminal
acts when appearing before the court and introduce them with technical issues pertaining
to their appearance. Appearance of witnesses and victims before the court would be less
traumatic, which would largely contribute to their willingness to testify as well as to the
quality of testimony, which is something the entire criminal proceedings depend upon.

5. We find it necessary to introduce obligatory audio (and visual) recording of
investigating and trial hearings. Since county courts in four biggest cities are exclusively
competent for "USKOK cases*, recording and transcripts should be applied precisely at
the aforementioned courts, in war crimes cases and ,,USKOK cases®, which are often
singled out as priority cases.

Work of the State Attorney's Office of the Republic of Croatia

In our annual reports from 2005 to 2008, we noticed and warned about numerous
imprecise and non-quality indictments which encompass a large number of defendants
(some of whom were not charged with a single specific act), about the need to perform
additional checks and additional investigating activities in such cases and about the
problem of verdicts passed in defendants' absence.

The State Attorney's Office of the RC, aware of the situation in the field, forwarded to
county state's attorneys at the end of 2008 the Instruction on Handling War Crimes Cases

% The Supreme Court Panel shared the same opinion in the case of the defendant I. H. et al. for a
war crime against civilians referred to in Article 120, paragraph 1 of the OKZRH, when in the
ruling No. 11 4 Kr 11/09-3 of 3 February 2009 it stated its standpoint that war crimes councils
should comprise exclusively judges with working experience in criminal cases. The
aforementioned ruling accepted the motion to transfer territorial jurisdiction from the Virovitica
County Court because that court was not in a position to compose a trial council which would
comprise three judges from the criminal department.
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and the Action Plan for the Implementation of the Instruction.®® They indicated that the
review of work of individual state attorney's offices on war crimes cases identified two
basic problems: a large number of persons against whom proceedings are ongoing and,
related to that, possible ethnic bias when passing decisions and the problem of final
verdicts passed in defendants' absence (the consequence of indictments instigated during
war years and immediately afterwards on the basis of evidence which were flawed or
questionable).

The DORH requested from county state's attorneys to direct their work towards
investigating all crimes in an equal and impartial manner, assuming a standpoint that in
some cases it is not possible to dispute the fact that there are different approaches taking
into account ethnic affiliation of a victim or a perpetrator.

The DORH requested from county state's attorneys to abandon criminal prosecution if, on
the basis of review of an individual case, it has been assessed that the act with which the
defendant was charged was not the criminal act of war crime, while in cases where it is
not beyond reasonable doubt that the person in question was the perpetrator of a criminal
act, the DORH requested additional checks and/or additional investigating activities and
then to pass a decision on further actions.*’

Likewise, on the basis of replies provided by individual state attorney's offices, we
conclude that this is the case of completing its war crimes database, which should
improve the efficiency of state attorney's offices in the processing of war crimes.

Indictments

Indictments in cases that we monitored during 2009 were mostly correctly written, with
clearly stated act which the defendants were charged with. This represents a change in
relation to the indictments which were written during the 90's, but we still notice negative

% The Instruction pertaining to the application of provisions of the OKZRH and the ZKP in war
crimes cases — criteria (standards) for criminal prosecution, No: O-4/08 of 9 October 2008; the
Action Plan for the Implementation of the Instruction No. O-4/08 pertaining to the work on war
crimes cases, No. A-223/08 of 12 December 2008.

%" The fact that the State Attorney's Office conducted an internal ,,review* of the indictments is
evident from the increased number of criminal prosecutions that it abandoned or changes of legal
qualifications of the indictments into criminal acts of armed rebellion.

As an example, we can state the case against the defendant Mihajlo Eror et al. (crime in Berak),
in which, following the change of legal qualification of the act, proceedings were suspended in
relation to 12 unavailable defendants. In our previous reports, we warned about the deficiencies
of the indictment in this case, instigated in 2006 against 35 defendants, in which even 17
defendants were not charged with a single specific act.
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examples in cases in which first-instance proceedings have been conducted for several
years, while the indictments were instigated in the previously mentioned period.*

Re-openings of proceedings concluded with final verdicts

During the 90s, the war crimes defendants, at that time exclusively members of Serb
units, were mostly tried in absentia. Although in recent years the practise of in absentia
trials was mostly abandoned, there is still the problem of verdicts passed in those
proceedings.*

Many proceedings conducted in the defendants' absence were conducted in
unprofessional manner, the indictments were instigated without a critical discourse
whether it was established beyond reasonable doubt that it was precisely the defendant
who had committed the criminal act in question, while courts passed verdicts although
the acts with which the defendants were charged did not contain a single essential
characteristic of criminal acts of war crimes or despite the uncertainty that it was
precisely the defendants who committed the criminal acts in question.

% Examples:

- in the trial against the defendant Jugoslav Misljenovié et al. (crime in Miklusevci) the original
indictment, which the Osijek ZDO instigated in 1996 was modified by the Vukovar ZDO no less
than seven times prior to the completion of the first-instance proceedings on 5 February 2009.
Apart from the factual description which was modified depending on the witness testimonies
provided at the main hearing, which pointed at suspicious quality of the investigation performed,
legal qualification of the act was also changed (from the criminal act of genocide to a war crime
against civilians and then again to genocide). During the proceedings, prosecution against 13
defendants was suspended due to their deaths. During 2008 and 2009, the Vukovar ZDO
abandoned criminal prosecution against additional 8 defendants;

- in the trial conducted before the Vukovar County Court against Milan Tepavac and llija
Vorkapié for the crime in Lovas, pursuant to the indictment issued by the Vukovar ZDO No. K-
DO-39/00 of 19 December 2004 (as a result of combining the indictments issued by the Osijek
7ZDO No. KT-265/92 of 19 December 1994 and the Vukovar ZDO No. K-DO-44/04 of 1 October
2004) for the criminal acts of genocide and a war crime against civilians, following the
separation of the proceedings in relation to unavailable defendants in April 2009, the Vukovar
7ZDO, according to our information, has still not adjusted the indictment in relation to two
present defendants;

- in the reopened trial against Milan Spanovi¢ who was in 1993 charged and convicted that,
together with 18 other persons he committed a war crime against civilians in the villages of Maja
and Svracica, the indictment issued by the Sisak District State Attorney's Office No. KT-53/93 of
13 August 1993 has not been modified. It is not evident from that indictment which actions
pertaining to the criminal act of war crime against civilians the defendant Spanovi¢ was charged
with.

¥ In total, 464 persons in 118 cases were sentenced for war crimes in absentia.
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Verdicts were often briefly/insufficiently explained, inappropriate to the type of criminal
acts (war crimes), the type of verdicts (convictions) and the amount of pronounced
sentences (often maximum).

Court-appointed defence counsels often failed to lodge appeals against the convicting
verdicts although they were obliged to do so, thus the verdicts became final already after
the first-instance proceedings.

After certain persons sentenced for war crimes with final verdicts were extradited to the
Republic of Croatia, criminal prosecutions were abandoned claiming that there was
insufficient evidence, i.e. that it was not proven beyond reasonable doubt that it was
precisely the defendants who committed the criminal acts with which they were charged.
Thus, as a consequence, courts quashed the previous convicting verdicts and reopened the
proceedings or passed dismissing verdicts. *°

In order to render it possible to re-open criminal proceedings in relation to absent
convicts and to ,,eliminate” convicting verdicts passed in unprofessionally and ethnically
biased proceedings, the Criminal Procedure Act was amended (OG, 152/08). It rendered
it possible for the State Attorney's Office to request re-opening of criminal proceedings
on behalf of the convict, regardless of the fact whether he was present, with the
presentation of new facts or new evidence that might lead to the release of a person who
was sentenced or to him/her being sentenced according to a more lenient law.**

Following the review of final verdicts passed in absentia, the State Attorney's Office filed
requests for re-opening of proceedings in 14 cases in relation to 90 convicts.

County Courts (mostly) permitted re-openings of criminal proceedings, even in those
cases where no new facts or new evidence were actually presented.

0 An example: re-opened trial against Sreten Peslaé, who was in 1993 sentenced in absentia to
10 years in prison for a war crime against civilians and in 2008 extradited from Italy, was
concluded in 2009 with a dismissing verdict after the Sibenik ZDO modified the indictment
charging the defendant with a criminal act of armed rebellion. The defendant spent almost one
year in detention.

“ Provisions of the ZKP pertaining to re-opening of criminal proceedings (Articles 497 — 508)
came into force on 1 January 2009. However, having compared the provisions on re-opening of
trials in the old and in the new ZKP, it is evident that the new ZKP does not contain the provision
of Article 406, paragraph 1 item 5 of the previous ZKP, pursuant to which criminal proceedings
could be re-opened to the prejudice of the convict if proceedings were terminated by a final
judgment rejecting the charge if it is established that amnesty, pardon, the period of limitation for
the institution of prosecution or other circumstances barring prosecution do not apply to the
offence for which the judgment rejecting the charge was rendered. Since we are familiar with the
proceedings in which during the 90s the-then valid Pardon Act, i.e. the General Amnesty Act
were ill-foundedly applied, omitting the aforementioned provision from the new ZKP would
render it more difficult (impossible) to rectify such mistakes.
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In those cases where requests for re-opening were denied, appeals were lodged and
proceedings are pending at the Supreme Court.

So far, six re-opened proceedings were concluded (pertaining to 27 persons who
previously received final prison sentences in absentia), re-opened on the basis of requests
filed by the State Attorney's Office. *?

From the analysis of re-opened criminal proceedings and the aforementioned Instructions
and the Action Plan, it is evident that the State Attorney's Office is aware of the problem
caused by lightly instigated and ill-founded indictments. Specific requests for re-opening
of criminal proceedings represent necessary step forward in rectifying mistakes in the
work of State Attorneys during the 90s but, at the same time, it is also an opportunity for
the courts to rectify mistakes because they lightly confirmed the indictments and passed
verdicts in the same manner, often without a valid explanation.

Aware of the fact that the State Attorney's Office was even before (from 2001 onwards)
issuing similar instructions which did not bring satisfactory results, the actual effects of
conducted reviews of cases concluded with final verdicts and the ongoing cases will be
visible in the next several years.

Apart from re-openings of proceedings initiated by the State Attorney's Office, we also
noted re-openings of proceedings in which requests were filed by the convicts after their

*2 The following re-opened proceedings were concluded:

- against Luka Ponorac and three other convicts (crime in Bucje), with the ruling on the
suspension of proceedings passed by the Pozega County Court after the change of legal
gualification to the criminal act of armed rebellion;

- against Bogdan Deli¢ and Stevan Stekovié (crime in Koprivna near PoZega), with the ruling on
the suspension of proceedings passed by the Pozega County Court after the change of legal
qualification to the criminal act of armed rebellion;

- against Petar Balti¢ and 10 other defendants (crime in Glina Prison), with the dismissing
verdict of the Sisak County Court after the State Attorney's Office abandoned prosecution;

- against Dragan Roksandi¢ and Milan Korac (crime in Glina), with the ruling on the suspension
of proceedings passed by the Sisak County Court after the change of legal qualification to the
criminal act of armed rebellion;

- against Bosko Zuji¢ and 6 other defendants (crime in the village of Poljanak), with the
dismissing verdict of the Gospi¢ County Court after the change of legal qualification to the
criminal act of armed rebellion;

- against Ranko Pralica and Stanko Palancan (crime in Glina II), with the ruling on the
suspension of proceedings passed by the Sisak County Court after the State Attorney's Office
abandoned prosecution.

Apart from the aforementioned re-opened proceedings, the re-opened proceedings against Nikola
Radisevi¢ and three other previously validly sentenced persons are ongoing before the Sisak
County Court after the Supreme Court established that the request for the protection of legality
filed by the State Attorney's Office was well founded and that law was violated to the prejudice of
the convicts.
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extradition to the RC (for instance Milan Spanovi¢) or through their defence counsels (for
instance Edita Raden Potkonj ak).43

Investigations

Although it is certain that not all crimes will be investigated and processed, the number of
not-investigated cases or insufficiently investigated crimes in certain regions raises
serious concerns.**

However, what is encouraging is the fact that investigations are underway at the Osijek
County Court for crimes against civilians and war prisoners in detention camps in the
territory of Serbia, against civilians and detained persons in places like Dalj, Erdut and
Aljmas, and that investigation of the crime committed by shelling the city of Osijek was
concluded. *

Moreover, investigations against members of Croatian formations for crimes against Serb
civilians in Grubori near Knin in 1995 and against captured Serb soldiers in Glamo¢ in
BiH are also underway. In the case against suspects for a crime against captured members
of Serb formations in the Military & Investigation Centre “Lora” in Split, the indictment
became legally valid.

On the other hand, despite the fact that names of direct perpetrators of the crime in
Medacki Dzep were made known during the trial, the State Attorney’s Office has not so
far lodged a request for investigation. While monitoring the appellate procedure before
the Supreme Court, we got an impression that the DORH did not work on investigating
responsibility of high- ranking persons in HV or MUP RH, whom the witnesses were
mentioning during the first-instance procedure. The need to investigate the role and

*® Edita Raden Potkonjak was in 1995 sentenced before the Zadar County Court to 15 years in
prison for a war crime against civilians committed in Skabrnja on 18 November 1991. The
Supreme Court upheld the verdict in 1998. After she filed a request for re-opening through her
defence counsel, the Zadar County Court in May 2009 permitted the re-opening of criminal
proceedings. After the indictment was modified and legal qualification was changed into armed
rebellion, the proceedings against Edita Raden were suspended, but the Court failed to annul the
previous convicting verdict. Similar mistakes were made by the PoZega County Court in two re-
opened proceedings.

* For instance: destruction of farming, religious, cultural and housing facilities in Vukovar and
a large number of killed civilians caused by randomly shelling the town; crimes against Serb
civilians in the Sisak area.

* Although the defendants in the aforementioned cases are not available to the Croatian
judiciary, the investigation carried out in a quality manner and positive results achieved so far in
respect of co-operation, i.e. exchange of evidence between DORH and the Serbian War Crimes
Prosecutor’s Office are accountable enough to raise hope that persons responsible for crimes in
the aforementioned detention camps/places will be processed.
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responsibility for the crime committed in Medacki Dzep can be deducted from their
testimonies.

Already in 2005, the Centre for Peace, Non-Violence and Human Rights Osijek filed a
criminal report concerning the commission of a war crime against civilians against P.K.,
president of the former Military Housing Commission in Osijek because of organised
forceful expulsions of people out of the military, but also out of the state-owned flats and
privately owned houses. With a view to several inquiries addressed to the DORH, we
received replies that additional investigative actions were being carried out.

Based on the initiative by Sotin victims' families, for several years we were encouraging
the State Attorney's Office to hand over evidence material on the crimes committed in
Sotin to the Serbian War Crimes Prosecutor’s Office because the majority of possible
perpetrators reside in Serbia. Finally, the State Attorney's Office submitted the Vukovar
ZDO's indictment to the Serbian Prosecution. Together with the victims' family members,
we visited the Serbian War Crimes Prosecutor’s Office and spoke with the Deputy
Prosecutor. Upon his suggestion, but also with the purpose to obtain additional
information, we interviewed Sotin inhabitants and made a chronology of events in Sotin
at the incriminating time. This case is currently at the pre-investigative stage in Serbia.

Standing of witnesses, victims and injured parties

It is necessary to provide legal, emotional and practical support to all victims of crime
act, including war crimes, who are involved in criminal proceedings. Account is to be
taken of the fact that victims also need legal aid and rehabilitation so that when they
return to a community, they would no longer carry along unnecessary their traumas and a
feeling of being left on their own.

Although victims and witnesses of criminal acts, especially of war crimes, need support
from the moment when a criminal offence was committed until the conclusion of judicial
proceedings, it was only recently that Croatia aligned its legislation with world trends in
improving the rights of victims, protection and aid to witnesses and victims of criminal
proceedings, and in particular of pre-criminal proceedings.

Provision of support to witnesses and victims in criminal proceedings is one of the areas
of the acquis communautaire covered by the Chapter ,JJudiciary and Human Rights®.
Therefore, the National Programme for the Accession of the Republic of Croatia into the
European Union anticipated institutional resolving of the support system to witnesses and
victims of criminal acts and introduction of a support service as one of the implementing
measures.

“® Support standards are, inter alia, laid down by the UN Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power (1985), the Recommendation of the Council of
Europe on assistance to crime victims (2006), the Recommendation of the Council of Europe on
the position of the victim in the framework of criminal law and procedure (1985), and the Council
Framework Decision on the standing of victims in criminal proceedings (2001).
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With the implementation of the pilot project run by the UNDP and the Croatian Ministry
of Justice at four courts in the Republic of Croatia and with the adoption of necessary
normative changes, practical and legal foundations for institutionalising victim and
witness support services at courts have been established.

Development of systematic support to witnesses and victims of criminal acts

Necessary prerequisites for developing a systematic and comprehensive support to
witnesses have been established on the basis of legal and administrative measures.

From 1 May 2008 to 31 October 2009, in co-operation with the Croatian Ministry of
Justice, the UNDP implemented the project ,,Assistance in the Development of a Witness
and Victim Support System in the Republic of Croatia“ at four pilot courts — county
courts in Osijek, Vukovar, Zadar and in the Municipal Criminal Court in Zagreb. Before
this project began, the Republic of Croatia had no legal regulations in force which would
directly provide for a possibility of witness and victim support. Likewise, offices that
provide support to witnesses and victims before the court did not constitute a part of the
judicial system.

On 1 November 2009, legal framework necessary to set up support services has been
established with the entry into force of the Act on Amendments to the Act on Courts. The
position, competence, organisation and modus operandi of the department for organising
and providing support to witnesses and victims in judicial proceedings before county
courts was regulated in a more detail with the judicial standing order.*’ This enabled the
functioning of the office for support even after the implementation of the UNDP’s project
is concluded.

In the course of 18 months of the project's implementation, the Witness and Victim
Support Offices at the four mentioned courts provided support to 2269 persons, including
283 persons involved in war crime cases. According to Minister Simonovié, it is planned
to further extend support provision to county courts in Rijeka, Split and Sisak, and later
to other courts as well.*®

In 2009, the Ministry of Justice’s Department for Witness and Victim Support in
Criminal Proceedings and War crime trials established written contact with 727
witnesses, including 508 witnesses in war crime trials.*°

*" Judicial Standing Order (OG 158/2009) entered into force on 1 January 2010.

“® Regional Conference "Witness and Victim Support"”, Hotel Panorama, Zagreb, 27 October
2009.

49 Out of the aforementioned number, 258 persons from Croatia were summoned as witnesses

before domestic courts, 250 persons from Croatia were summoned as witnesses before the courts
abroad (in 9 cases before the Belgrade District Court, and in one case before the Higher Court in
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We are of the opinion that the established Departments should serve as a foundations for
building-up and further development of the support system. Acquired knowledge, skills
and experiences should be used to extend the support system not only horizontally, i.e. to
other courts (county, municipality, and misdemeanour courts) but also vertically through
the criminal and legal system (to involve police and state attorney’s offices).

Within the state attorneys' offices which, according to the Criminal Procedure Act (OG
152/08) should exercise special relation toward victims and their appreciation, it is also
necessary to establish and apply already established support standards, bearing in mind in
particular the new role of state attorney’s offices at the investigation stage.

The acquired model, the contents and the lessons learned so far in practice could serve as
a starting point in developing a support system within the pre-criminal procedure as well,
within the work of police which is the first to get in contact with a traumatised person
who could be a witness or a victim at a later stage of the procedure.*

When considering the number of pending war crime cases, the need to institutionally
extend victim and witness support within state attorney's offices and the police bears
special importance.®

Planned institutionalisation of the support system has to be followed by adequate
education of judges and state attorneys. This would ensure their greater awareness of the
needs of witnesses and victims involved in judicial proceedings and better understanding
of the role and significance of witness support. In order to achieve full integrity of the
criminal procedure, i.e. to improve the judiciary's performance in its entirety, it is

Podgorica, and 14 persons from abroad were summoned as witnesses before Croatian courts —
this was reported in a memo of the Criminal Law Directorate of the Ministry of Justice, in the
Overview of Activities for 2009 by the Department for Support to Victims and Witnesses Involved
in Criminal Proceedings and in War Crime Trials and Witness Support System Development in
the Republic of Croatia of 23 January 2010. Legal assistance was provided in writing to 436
witnesses, by telephone to 113 witnesses, and at joint meetings to 184 witnesses. Psychological
assistance was provided via telephone to 319 witnesses, at courts to 10 witnesses and at joint
meetings to 184 witnesses. Transportation was organised for 101 witnesses and hotel
accommodation for 24 witnesses.

% pyrsuant to the Witness Protection Act (OG 163/03), the Protection Unit within the Croatian
Ministry of the Interior was established with the purpose to provide protection and assistance to
vulnerable persons and to persons close to them who were exposed to serious threat of a larger
scale against their life, health, physical inviolability, freedom or assets because of the testimonies
provided during the criminal proceedings.

> 1t was specified in two annual reports issued by the Croatian State Attorney's Office, for 2007

and 2008, that out of 703 reported war crimes, 301 trials were initiated while no criminal
proceedings were initiated for 402 crimes because perpetrators are not identified.
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necessary to ensure a comprehensive support system capable of responding to witness
and victim needs and to protect their fundamental rights.

Implementation of efficient witness and victim support in the Republic of Croatia will
depend on the Croatian Government's attitude in respect of witnesses and victims. In
other words, it will depend on its efforts to achieve rapid and efficient extension of the
support system, but it will also depend on joint efforts made by numerous ministries, state
institutions but also non-governmental organisations with the aim to accomplish common
purpose and objectives. The Government passed a decision on establishing a commission
tasked with developing a witness and victim support strategy.

Standing of victims and injured parties pursuant to the new Criminal Procedure
Act

By introducing the term victim 